Dear Electoral Commission

I would like to make a submission to you divided into three parts
1 General Principles
2 Constituencies outside Dublin
3 Dublin constituencies

This document is the first part of the submission, the others will follow closer to the deadline for submission.

Referendum

It leaps off the page from page 5 in your section 59(2) statement, that were it not for Article 16.2.2 of the Irish Constitution, your task would be very simple. Bar six, all of the existing constituencies are within the 5% tolerance commonly regarded as acceptable by previous constituency reviews. Only four constituencies  Cavan Monaghan, Dublin North West, Limerick City and Limerick County are outside this on the minus side and two, Dublin Rathdown and Dublin Fingal are outside this on the upside. All of these could be resolved by minimal (and in some cases probably uncontroversial) adjustments with adjacent constituencies with no seat increase. The 2022 deviances for the existing constituencies from the mean range is from -6.86 to +6.61.

While clearly it is not within the remit of the Commission to adopt the approach suggested in paragraph 1, it is within its remit given its overall function  to note the position in its report and indeed to point out to the Oireachtas that, were the people so to decide, the need for extra seats and very extensive redraws could certainly have been avoided on this occasion and likely could be avoided in the future by the people deciding to recast Article 16.2.2 by reference to a range of seat numbers rather than a range of population.

If your report at the end of this process recommends a number of seats at the higher end of the range allowed to you, that will increase the size of the Dáil by close to one eighth. While the public do not seem to be focussed on this issue right now, I strongly suspect there will be some degree of public outrage at the level of the increase once you report.

I should also  submit  that the constitutional architecture would give some incidental advantage to you finalising at a number of seats in the high ends of the range 171-181. The population increased by 361,671 in the six year period prior to the last referendum, which implies an increase of circa 300,000 by the next census on a straight line principle. If you settle for a number at the high end of the range, the number of extra seats constitutionally required at the next boundary review could be minimal. The acceptability of most existing constituencies as per my first paragraph suggests that the distribution of population is not the core problem, but Article 16.2.2 is.  A high end outcome to your process would perhaps imply relatively small changes to be considered in 2028. 

The relevant matrices

It is noted that the following would be the average population per Dáil seat and the 5% ranges for the following number of seats

Final number                   Average population                    Range
171                                    29,962                           28,464-31,460
174                                    29,445                           27,973-30,917
176                                    29,111                            27,655-30,566
178                                    28,784                            27,344-30,223
180                                    28,464                            27,040-29,887
181                                    28,307                            26,891-29,722 

The range numbers can be multiplied by 3,4 or 5 to get the "acceptable" range for constituencies of those sizes. 
I suspect that when you finish, the average population per Dáil member will be relatively close to 29,000. That implies that a three seat constituency will have typically 87,000 people, a four seat constituency will have typically 116,000 people and a five seat constituency will have typically 145,000 people. The 29,000 figure would allow ballpark 27,500 to 30,500 per member.

There are a number of moving targets underlying your exercise because of the range from 171-181. It is my view that because the geographic county is the basic building block, it is instructive to establish the "entitlement" of each county based on that range and to determine the number of seats accordingly. As can be seen below, I believe the counties outside Dublin and Cork justify at least nine extra seats at most points in the range. Dublin justifies at least 4 extra seats and Cork justifies at least an extra seat. That would bring the Dáil to a minimum 174.

For a three seat constituency, a population within 2.85 to 3.15 times the national average per seat is in order based on the 5% principle. So if you go for 176 seats and an average of 29,111, a three seat constituency in the range 82,966 to 91,699 population is "allowable" as the "perfect" three seater will have 87,333.
For a four seat and five seat constituency the relevant parameters are 3.8 to 4.2 and 4.75 to 5.25 respectively. For counties which in the aggregate justify more than five seats, the range is wider still.    

It is my general sense that there would be much greater breaching of county boundaries were you to opt for the lower end or higher end of the scale. However I am sure that you will do an analysis at each seat level based on both existing constituencies and counties. 

The 5% issue

It is noted that a 5% tolerance is normally observed when setting constituencies. However on occasion ad hoc commissions have accepted a higher deviation such as the -6.03% accepted for Cavan Monaghan by the 2007 commission and an even higher variation of -7.5% for that constituency in the 2003 review. There also seems to have been other constituencies outside the range in the 2003 report and in the 1998 report 5 constituencies were outside the 5% tolerance. 

The 5% issue is a critical point. If tolerances a little beyond 5% are permitted, this allows most counties to be resolved within their boundaries.

The legal case law is not wholly satisfactory and the most important case seems to be the Murphy/McGrath decision in June 2007, rather than the decisions in the context of the 1959 and 1961 Electoral Acts. It is clear that the 2007 commission deliberated after the Murphy decision and they still reached the conclusion that a 6.03% deviation was acceptable to avoid breaching a county and provincial boundary.

The 1961 constitutional reference case is a very concise judgment. It does not within its text state what the variations in the 1961 Bill were, but elsewhere it is suggested that the range of variation was within 2 points either way. In practice most subsequent variations were of a much higher level, which suggests that successive persons reviewing boundaries were satisfied that a higher tolerance was permitted.
 
In the O'Donovan 1959 case the level of divergence was such that the best represented constituency Galway South was -17.7% deviant from the national average whereas the worst represented constituency Dublin South West  was +14.9% deviant. Indeed only 8 of the almost 40 constituencies were within the now prevalent 5% tolerance. This was all held to be constitutionally unacceptable.

The case law is not particularly useful. The O'Donovan case clearly suggests that deviations of circa 15% are not permissible. The 1961 referral suggests that very small deviations are in order. The Murphy case is really about when exactly a redraw must be done following a census and not really about the ratios, which it mentions obiter. 


Even or uneven number

It has been the practice of all constituency reviews since 1959 to fix an even number of seats. Prior to then, most Dáil sessions had an uneven number of seats. The explanation as I understand proferred for recent practice is that where the Dáil has an even number, the omission of the Ceann Comhairle means that every vote is capable of being decisive if all members vote, whereas if the Dáil has an uneven number of members, the "exclusion" of the Ceann Comhairle creates the possibility of a lot of drawn votes where she/he has to exercise casting votes. Because the Dail has become very fragmented in the 21st century, the practical likelihood of this has possibly decreased. I am likely to suggest that your deliberations end in an even number of seats, consistent with recent practice.

Observing the counties

It is my considered view that every elector's paramount wish is to be in a constituency or constituencies comprising the county in which they live as a whole. This is often apparent from the boundary review happening after a small part of X county has been added to Y. This prompts a number of submissions from residents of the "detached" portion of X asking to be re-united with the national territory of X. This whole principle is mentioned in passing by Budd J in his O'Donovan judgment.

Further it is my understanding that it is evident from returns after an election that where a small part of a county is joined to another to make up the numbers (eg far north Tipperary with Offaly, north east Carlow with Wicklow) turnout is abnormally low, as electors feel disenfranchised. This is an issue which the Commission could usefully research in the course of preparing its report. 

In the 1961 decision of the Supreme Court on the then Electoral (Amendment) Bill, it is specifically stated by the Court that county boundaries are a valid consideration. Section 57(2) of the Electoral Reform Act specifically says that "the breaching of county boundaries shall be avoided as far as practicable". So the Oireachtas has chosen to give special weight to county boundaries.

The drafting of the six limbs of section 57(2) is instructive. Items (a) to (d) are stated as if they are mandatory. Item (e) is a have regard to factor and item (f) is an endeavour. It is beyond doubt that you can not depart from (a) or (b). My understanding of (d), the contiguity ground  is that you could not have a Waterford constituency which then jumps the Barrow estuary to take in a portion of south Wexford. I cannot envisage this happening. 

It is my view that as a starting point in forming constituencies each county should be provisionally allocated seats by rounding up and down its entitlement to the nearest whole seat.

While the 171 -181 range make analysis somewhat problematic, the following is the position with the 24 counties other than Cork and Dublin. Problematic counties (outside a range 27,500 to 30,500) are denoted with a ?.

                                             Entitlement                   Suggested seats and variance from now
Ulster
Donegal 166,321                  5.55 to 5.87                     6    plus one
Cavan 81,201                       2.71 to 2.87
Monaghan 64,832                2.16 to 2.29                    5 as CavanMonaghan

Connaught
Sligo  69,819                        2.33 to 2.47
Leitrim 35,087                      1.17 to 1.23                    4 as SligoLeitrim?
Mayo 137,231                      4.58 to 4.84                    5   plus one
Roscommon 69,995             2.33 to 2.47                    2
Galway 276,451                    9.22 to 9.77                  10  plus one with Roscommon

Munster ex Cork
Clare 127,419                      4.25 to 4.5                       4?
Limerick 205,444                 6.85 to 7.26                      7
Kerry 155,258                      5.18 to 5.48                     5?  
Tipperary 167,661                5.59 to 5.92                     6 plus one
Waterford 127,085               4.24 to 4.49                      4?

Leinster
Louth  139,100                     4.64 to 4.91                      5
Meath 220,296                     7.35 to 7.78                     7/8 plus one or two
Longford 46,634                   1.56 to 1.65                    
Westmeath 95,840                3.2 to  3.38                     5 as LongfordWestmeath plus one
Offaly 82,668                        2.76 to 2.92  
Laois 91,657                         3.06 to 3.24                    6 as LaoisOffaly plus one
Kildare 246,977                    8.24 to 8.72                     8/9 possibly plus one
Carlow 61,931                      2.07 to 2.19
Kilkenny 103,685                 3.46 to 3.66                      6 as CarlowKilkenny plus one
Wicklow 155,465                  5.19 to 5.49                      5?
Wexford 163,527                   5.45 to 5.78                     6? plus one 

That implies 
an extra seat in Ulster
two extra seats in Connaught
one extra seat in Munster excluding Cork
five extra seats in Leinster and possibly two more
that would bring the Dail to 169 (or possibly 171) seats before Dublin and Cork     

Dublin with 1,450,701 justifies a range of between 48.41 and 51.24 seats, probably with 49 or 50 which is plus 4 to 6. In a 176 seat Dáil, Dublin justifies 49.83 seats, so at that point and higher a 50 seat allocation works. However even at 49 or 5, the sheer scale means it will not be over or underrepresented to an extent of any concern.   
Cork with 581,231 justifies a range of 19.39 to 20.53 seats. All of the upper end justify 20 seats an increase of 2. In a 176 seat Dáil, Cork justifies 19.96 seats, so at that point and higher a 20 seat allocation works.

It is my understanding that the counties (11) of    
Donegal
Cavan
Monaghan  
Mayo 
Limerick
Tipperary
Louth
Longford
Westmeath
Offaly
Laois
can all be resolved within their county boundaries within an acceptable (but not always within 5%) tolerance

Further
Sligo
Leitrim
Roscommon (which will always need a bit extra from somewhere)
Galway
can be resolved with the inclusion of a bit of Roscommon in Sligo-Leitrim and a mixed Roscommon and Galway constituency.     

That leaves 9 problematic counties, mainly in the south east
Kerry
Clare
Waterford
Meath
Kildare
Carlow
Kilkenny
Wicklow
Wexford
Six of these are contiguous in the south east. I will explore in my later submission how these could be resolved. There will however be a question for the Commission whether it is better that Kerry or Clare are best being entire county constituencies while meriting at 176 members 5.33 and 4.38 seats respectively or whether small portions of those counties have to be sacrificed to deal with the math.
Meath is most difficult to resolve, but it should be noted that it has the highest growth in population of any large county in the recent census and therefore is on trend towards 8.
The other six counties will have to be resolved as part of a scheme. They justify 28.65 to 30.33 seats collectively They currently have 27 but could justify 30 in aggregate. Tipperary could become implicated in resolving them.

Kerry is a good example. If there is for example 176 seats the following three options arise.

option A a stand alone 5 seat constituency with population 155,258. As a completely average five seater will have 145,555 people, it will have 9,703 people more than desirable or a deviation of 6.66%.

option B a removal of a relatively small population to either Limerick or Cork.  For example the addition of 5 DEDs Tarbert 755, Termon 487, Leitrim 533, Newtownsandes 1,120 and Kilmeany 742 to a Limerick constituency would add 3,637 to Limerick and reduce a Kerry constituency to 151,621 and a deviation of 4.17%. I don't advocate this solution but it is a minimal one to get the math right.

option C an addition of about 20,000 people from either Cork or Limerick to get the required population for an allocation of 6 seats to be divided into two constituencies (mean 174,666). This would seem to entail the transfer of all or most of the Newcastle electoral area of West Limerick or the Kanturk or Bantry electoral areas of West Cork all of which have populations in the 20,000+ region. 
The knock on consequences for Limerick or Cork are considerable and the geographical shape is awful.  Further within Kerry the north electoral divisions of Listowel and Tralee have 64,483 population and the 4 "south" electoral divisions including Castleisland ED have 90,775. As Castleisland is partly north, the internal "slicing and dicing" could be quite illogical in what goes where. So I think resolving the two 3 seat issue is very problematic.

Brendan Heneghan
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